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DEPARTMENT OF THE ARMY
OFFICE OF THE ASSISTANT SECRETARY
CIVIL WORKS
108 ARMY PENTAGON
WASHINGTON DC 20310-0108

JUL 18 2008

The Honorable Gabrielle Giffords
Member of Congress

8" District, Arizona

502 Cannon House Office Building
Washington, DC 20515

Dear Congresswoman Giffords: |
i
Thank you for your July 10, 2008 letter regarding the traditionalinavigable water
(TNW) determinations made on two study reaches on the Santa Cruz hiver.

Since the U.S. Supreme Court’s decision in the Carabell-Rapanos cases was
issued in June 2006, the U.S. Army Corps of Engineers (Corps) and tl'le U.s.
Environmental Protection Agency (“Agencies”) have been working together to
implement the court’s mandate as it affected Federal regulatory junsdnptlon under
Section 404 of the Clean Water Act. The joint Rapanos Guidance' was issued in June
2007, with a period for public comments that closed in January 2008. The comments
received indicated the need for additional clarifying guidance with regard to jurisdictional
terms like adjacency, TNW, and relevant reach, to name a few. The Agencies have
made substantial progress on the guidance documents, several of which are currently
undergoing interagency review at the Office of Management and Budget.

The Santa Cruz River is an important case in the context of its’ geographic
location in the arid southwest, an area with unique and challenging physical
characteristics. COL Thomas Magness and the Los Angeles District are in the forefront
in making TNW determinations in this geographic region. The Santa Cruz River
determinations are the first major TNW findings in the region since the Rapanos
Guidance was issued. These determinations coincide with the clarifying guidance
documents nearing completion. Therefore, | felt it was important to have these
determinations reviewed at the headquarters level to ensure that that are consistent
with policy guidance currently being developed.

| wish to emphasize that the two TNW determinations made by COL Magness
have merely been suspended pending completion of the review | have directed. These
determinations have not been changed. Early next week, the Los Angeles District will
host a field visit for staff from my office, the Corps headquarters, and the Army General
Counsel’s office to gather and review all the relevant facts. The review will be
completed as expeditiously as possible.

' Clean Water Act Jurisdiction Following the U.S. Supreme Court's Decision in Rapanos v. United States

and Carabell v. United States
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| would be pleased to follow-up with you on the outcome of the field visit and next
steps. | am also available for a follow-up meeting with you upon completion of the
review.

If you have any questions please contact Mr. Chip Smith, Assistant for
Environment, Tribal and Regulatory Affairs, at (703) 693-3655 or
Chip.Smith @ hqgda.army.mil.

Sincerely,

7
v John Paul Woodley, J%

#/ " ASgistant Secretary of the Army
(Civil Works)

Copy Furnished:
BG John McMahon, Commander, South Pacific Division,
COL Thomas H. Magness, Commander, Los Angeles District







DEPARTMENT OF THE ARMY
OFFICE OF THE ASSISTANT SECRETARY
CIVIL WORKS
108 ARMY PENTAGON
WASHINGTON DC 20310-0108

JUL 1 8 2008

The Honorable Raul M. Grijalva
Member of Congress

7™ District of Arizona

1440 Longworth HQB
Washington, DC 20515

Dear Congressman Grijalva:

Thank you for your July 10, 2008 letter regarding the tradition*‘al navigable water
(TNW) determinations made on two study reaches on the Santa Cruz River.

Since the U.S. Supreme Court’s decision in the Carabell-Rapanos cases was
issued in June 2006, the U.S. Army Corps of Engineers (Corps) andthe U.S.
Environmental Protection Agency (“Agencies”) have been working tagether to
implement the court’s mandate as it affected Federal regulatory jurisdiction under
Section 404 of the Clean Water Act. The joint Rapanos Guidance' Was issued in June
2007, with a period for public comments that closed in January 2008. The comments
received indicated the need for additional clarifying guidance with regard to jurisdictional
terms like adjacency, TNW, and relevant reach, to name a few. The Agencies have
made substantial progress on the guidance documents, several of which are currently
undergoing interagency review at the Office of Management and Budget.

|

The Santa Cruz River is an important case in the context of its’ geographic
location in the arid southwest, an area with unique and challenging physical
characteristics. COL Thomas Magness and the Los Angeles District are in the forefront
in making TNW determinations in this geographic region. The Santa|Cruz River
determinations are the first major TNW findings in the region since the Rapanos
Guidance was issued. These determinations coincide with the clarifying guidance
documents nearing completion. Therefore, | felt it was important to have these
determinations reviewed at the headquarters level to ensure that that are consistent
with policy guidance currently being developed. ‘

| wish to emphasize that the two TNW deterrninations made dy COL Magness
have merely been suspended pending completion of the review | ha;te directed. These
determinations have not been changed. Early next week, the Los Angeles District will
host a field visit for staff from my office, the Corps headquarters, and the Army General
Counsel’s office to gather and review all the relevant facts. The review will be
completed as expeditiously as possible. :

! Clean Water Act Jurisdiction Following the U.S. Supreme Court's Decision in Rapanos v. United States
and Carabell v. United States |
\
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With regard to permit decisions during the policy review, the Corps recently
completed and issued new guidance with regard to preliminary jurisdictional
determinations (PJDs) and approved jurisdictional determinations (AJDs). Applicants
may elect to use PJDs setting aside questions on jurisdiction and proceed with the
permit evaluation process. Therefore, the Corps will continue to evaluate applications

and issue permit decisions in all cases where PJDs are used. In cases where AJDs are
necessary, and require TNW determinations, the permit evaluation process will be
delayed pending completion of the policy review. ‘

| would be pleased to follow-up with you on the outcome of the field visit and next
steps. | am also available for a follow-up meeting with you upon co:Fpletion of the
review. |

If you have any questions please contact Mr. Chip Smith, Asﬁistant for
Environment, Tribal and Regulatory Affairs, at (703) 693-3655 or

Chip.Smith@hqgda.army.mil.

Sincerely,

’/ﬁ o Q' (
i

John Paul Wdodley, Jr. |
istant Secretary of the Army )
(Civil Works)

Copy Furnished:

BG John McMahon, Commander, South Pacific Division,
COL Thomas H. Magness, Commander, Los Angeles District
Wayne Nastri, Regional Administrator - Region IX, US Environmental Protection Agency
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In case this hasn't come your way yet, Woodley's response to AZ congressional inquiries re. TNW
suspension.
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